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7 February 2012 

 
the dti Campus 
77 Meintjies Street 
Sunnyside 
PRETORIA 
0002 
c/o BEE Unit 
 
Email: xzondo@thedti.gov.za 
 

Dear Sir 

SAICA SUBMISSION ON THE PROPOSED BROAD-BASED BLACK ECONOMIC 
EMPOWERMENT AMENDMENT BILL 2011 (‘AMENDMENT BILL’)  

In response to your request for comments on the Proposed Broad-Based Black Economic 
Empowerment Amendment Bill 2011 (‘Amendment Bill’), attached is the comment letter 
prepared by The South African Institute of Chartered Accountants (SAICA).  

We thank you for the opportunity to provide comments on this document. 

Please do not hesitate to contact us should you wish to discuss any of our comments. 

 

Yours sincerely, 

 

 

Ashley Vandiar 
Project Director – Assurance and Members’ Advice 
 
cc: 
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Proposed amendment Comment Suggestion 

1. Definitions 

"B-BBEE transaction" 

means any transaction, practice, scheme or 
other initiative which affects, or may affect, 
the B-BBEE compliance of any person 

The definition is included for clarity on the 
proposed amendments pertaining to fronting 
practices and the amendment is welcomed. 

  

No further suggestions to this amendment. 

"black people" 

is a generic term which means Africans, 
Coloureds and Indians who are citizens of the 
Republic of South Africa by birth or descent or 
who became citizens of the Republic of South 
Africa by naturalisation – 

(a) Before 27 April 1994; or 
(b) on or after 27 April 1994 and who 

would have been entitled to acquire 
citizenship by naturalisation prior to 
that date but were precluded from 
doing so by Apartheid policies; 

Issue #1: Amendment: The extended 
definition of ‘black people’ 

Before this proposed amendment, the Broad-
Based Black Economic Empowerment Act 
(No. 53 of 2003) (‘Act’) only defined ‘black 
people’ as ‘Africans, Coloureds and Indians’. 

It was left to the final 2007 version of the 
Broad-Based Black Economic Empowerment 
Codes of Good Practice (‘Codes’) to further 
clarify the meaning of ‘black people’ as having 
‘the meaning defined in the Act qualified as 
including only natural persons who are 
citizens of the Republic of South Africa by 
birth or descent; or are citizens of the republic 
of South Africa by naturalisation: 

(a) occurring before the commencement 
date of the constitution of the Republic 
of South Africa Act of 1993; or 

(a) [sic] occurring after the commencement 
date of the Constitution of the Republic 
of South Africa Act of 1993, but who, 

Suggestion #1 (refer to Issues #1 - 3): 

"black people" 

is a generic term which means Africans, 
Coloureds, and Indians and Chinese who are 
citizens of the Republic of South Africa by 
birth or descent or who became citizens of the 
Republic of South Africa by birth or 
naturalisation – 

(a) Before 27 April 1994 the date of 
approval of this Act [or insert date 
ie 10 or 20 years after 27 April 
1994]; or 

(b) on or after 27 April 1994and who 
would have been entitled to acquire 
citizenship by naturalisation prior to 
that date but were precluded from 
doing so by Apartheid policies; 
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without the Apartheid policy would have 
qualified for naturalisation before then;’1 

The 2007 version was already an 
improvement on the 2004 version of the 
definition: 

‘African, Coloured or Indian persons who are 
natural persons and: 

1.3.1 are citizens of the Republic of South 
Africa by birth or descent; or 

1.3.2 are citizens of the Republic of South 
Africa by naturalisation before the 
commencement date of the 
Constitution of the Republic of South 
Africa Act of 1993; or 

1.3.3 became citizens of the Republic of 
South Africa after the commencement 
date of the Constitution of the 
Republic of South Africa Act of 1993, 
but who, but for the Apartheid policy 
that had been in place prior to that 
date, would have been entitled to 
acquire citizenship by naturalisation 
prior to that date;’2 

The 2007 Codes version of the definition 
provided clarity on ‘black people’ acquiring 
citizenship before and after 1993 and also 
clarified the onerous 2004 Codes-phrase but 
who, but for the Apartheid policy that had 

�������������������������������������������������������������
1 Broad-Based Black Economic Empowerment Act, Section 9(1) Codes of Good Practice, Schedule 1, Part 2: Definitions 
2 Draft Broad-Based Black Economic Empowerment Codes of Good Practice, 2004, Definitions 
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been in place prior to that date, would have 
been entitled to acquire citizenship by 
naturalisation prior to that date. 

The limitation clause was therefore contained 
in the Codes and not in the Act. The proposed 
amendment clears up the uncertainties even 
further and an amended limitation clause to 
the definition is welcomed in principle. 
However, it creates two problems: 

1. Discrepancies between the Codes and 
the  
Amendment Bill, with specific 
reference to the Interim Constitution 
date in the Codes (1993) and 
reference to Freedom Day in the 
Amendment Bill (27 April 1994). 
Technically, about 40,000 black, 
Malaysian and Khoisan individuals 
were prohibited from citizenship before 
1834 (the abolishment of slavery in 
South Africa). After that, ‘black people’ 
were denied citizenship officially since 
the promulgation of the Bantu 
Homelands Citizenship Act, 1970 (Act 
No. 26 of 1970; subsequently 
renamed the Black States Citizenship 
Act, 1970 and the National States 
Citizenship Act, 1970) until repealed 
by the Constitution of the Republic of 
South Africa (Act No 200 of 1993). 
Therefore, technically the date 
referring to the Interim Constitution 
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1993 in the Codes is more correct 
than the reference to 27 April 1994 in 
the Amendment Bill. ‘Black people’ 
needed citizenship first before they 
could vote. The interim government 
needed time to establish the IEC who 
had to print about R40m ballots, 
instead of the usual R4m – hence the 
year gap. 

2. Chinese people are again precluded 
by default. In the Pretoria High Court, 
Honourable Justice Pretorius ruled in 
Chinese Association of South Africa 
and Others v Minister of Labour and 
Others3 that ‘South African Chinese 
people’ ‘…fall within the ambit of the 
definition of “black people”’ in both the 
Employment Equity Act 55 of 1998 
and the (BEE) Act. The public may 
have misinterpreted this ruling, 
together with a misinterpretation of 
legislation that Chinese South Africans 
who immigrated to the country after 
1994 will be ineligible to benefit under 
the policies.456 The judgement was 
silent regarding the exclusion of 
Chinese people who immigrated after 
1993/94. The proposed amendment 
contradicts a prior High Court ruling. 

�������������������������������������������������������������
3 Chinese Association of South Africa and Others v Minister of Labour and Others (59251/2007) [2008] ZAGPHC 174 (18 June 2008), High Court of South Africa (Transvaal Provincial Division) 
4 http://www.salon.com/tech/htww/2008/06/19/chinese_declared_black/ 
5 http://en.wikipedia.org/wiki/Chinese_South_Africans#Black_Economic_Empowerment_ruling 
6 http://www.empowerdex.com/ABOUTUS/FAQs/tabid/327/Default.aspx 



��

�

Proposed amendment Comment Suggestion 

Auditors, verification professionals and 
the public at large may have difficulty 
interpreting new legislation in 
conjunction with older court rulings. 
The man of straw has little knowledge 
on how to deduce inconsistencies 
between Parliament, legislation and 
the courts. Because precedential law 
does not influence legislation and vice 
versa it is going to create further 
confusion. Certain Chinese people 
may have obtained jobs, learnerships 
or equity due to this court ruling and 
may now suffer consequential 
discrimination due to the updated 
legislation. The Amendment Bill 
should provide clarity on Chinese 
people. Usually, the legislators take 
into account High Court rulings when 
drafting legislation, though there is a 
clear authoritative boundary between 
legislation, higher courts and lower 
courts. A further problem is that there 
is only one court ruling in this regard, 
and not two or three as is usually the 
case when building precedential case 
law. The inclusion or exclusion of 
certain racial groups becomes a tricky 
issue when the Amendment Bill 
proposes including people who 
became citizens of the Republic of 
South Africa by naturalisation… on or 
after 27 April 1994 and who would 
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have been entitled to acquire 
citizenship by naturalisation prior to 
that date but were precluded from 
doing so by Apartheid policies. Of the 
estimated R1.3m Indians in South 
Africa, most of them immigrated in the 
19th century. But since 1994, more and 
more Indians are immigrating. Various 
sources estimate that since the 1980s 
the Chinese population of 10,000 – 
15,000 increased to about between 
100,000 and 300,0007 in the 2000s. 
The problem is that most recent 
immigrants had not been 
disadvantaged by apartheid. The post-
1994 Chinese immigrants outnumber 
the native Chinese by about 20-30:1.  
The same principle goes for recent 
African immigrants and African 
Xenophobia is a controversial issue in 
the media. If South Africa include 
‘black people’ who immigrate after 
1994, and one reads the legislation in 
conjunction with case law on the 
Chinese, the court created a huge 
problem because the inflow of these 
immigrants will alter our Economically 
Active Population (‘EAP’) targets in 
due course. This will eventually, by 
means of new EAP targets having a 
significant larger percentage of 

�������������������������������������������������������������
7 http://allafrica.com/stories/200807090455.html [last accessed: 3 February 2012] 
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Chinese (and Indian) people, indirectly 
exclude a large part of the previously 
disadvantaged we are trying to 
empower, ie the Africans. This, 
together with the immigration of 
qualified Africans will ‘frustrate’ the 
achievement of the objectives of the  
Amendment Bill, as much as fronting 
practices will. In August 2007, there 
were an estimated 750,000 Chinese 
nationals working or living for 
extended periods in different African 
countries8. This discussion is taken 
further in Issue #2 which provides a 
view on ‘Apartheid policies’ vs. 
‘Apartheid legislation’. 

 

Issue #2: Amendment: The reference to 
‘Apartheid policies’ in the issue of citizenship 
under the definition of ‘black people’ 

1st argument: The wording ‘Apartheid Laws’ 
provides a more solid basis 

The Amendment Bill refers to the preclusion 
of certain people from citizenship due to 
‘Apartheid policies’. It is challenging to isolate 
or define ‘Apartheid policies’ and how it 
negatively impacted ‘black people’ – it may 
range from legislation to former unofficial 
practiced police brutality to job exclusion, 

�������������������������������������������������������������
8 http://www.nytimes.com/2007/08/17/world/africa/17iht-malawi.3.7159493.html [last accessed: 3 February 2012] 
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bantu education and more. Committed iniuria 
due to an all-inclusive ‘policy’ is nearly 
impossible to prove, especially concerning 
causality. The restitution is even more difficult 
to quantify when the affected individual(s) is 
not specifically identified. It is not necessary 
to find a ‘guilty party’ in order to enact 
legislation but keeping the Bill of Rights in 
mind which also includes whites, it is 
imperative to provide a rationale to advance 
one racial group’s rights above another by 
means of corrective action. The one view is 
that by referring to ‘Apartheid policies’ is like 
referring to blue sky and may offer a 
perfunctory basis for the Act. However, 
Apartheid in general did discriminate and 
there is no way of denying this. On the other 
hand, as government is not able to tax the 
one generation for the deficits of the previous 
or the next generation, it is on thin ice that 
government institutes corrective action for one 
generation due to the wrongfulness of the 
previous generation’s government. 

This first argument concludes then that it is 
therefore meaningful to be more specific in 
defining the justification for the Act. 

The Act was prompted in part by the DTI’s 
BEE Strategy Document.9 This document 
discusses the legacy of Apartheid and 
Colonialism in detail. The BEE Act alludes to 

�������������������������������������������������������������
9 South Africa’s Economic Transformation: A Strategy for Broad-Based Black Economic Empowerment, The Department of Trade and Industry 
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this discussion in its preamble. 

In this specific amendment paragraph under 
discussion, ie the definition of ‘black people’, 
the issue at hand is the deprivation of 
citizenship only, which may be found in 
certain ‘Apartheid Laws’. This first side of the 
argument is that ‘Apartheid Laws’ precluding 
citizenship should be named. It will provide a 
more concrete basis for the scope of 
economic empowerment. “Apartheid Laws” 
may be defined as a collective term for series 
of repealed laws and acts which were to aid 
the South African government in power before 
the Interim Constitution of 1993 to enforce the 
segregation of different races and strengthen 
the power and the dominance by ‘non-black 
people’ over ‘black people’, and include inter 
alia the following repealed laws: 

� Prohibition of Mixed Marriages Act, 
Act No 55 of 1949 

� Immorality Amendment Act, Act No 
21 of 1950; amended in 1957 (Act 
23) 

� Population Registration Act, Act 
No 30 of 1950 

� Group Areas Act, Act No 41 of 
1950 

� Suppression of Communism Act, 
Act No 44 of 1950 

� Bantu Building Workers Act, Act 
No 27 of 1951 

� Separate Representation of Voters 
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Act, Act No 46 of 1951 
� Prevention of Illegal Squatting Act, 

Act No 52 of 1951 
� Bantu Authorities Act, Act No 68 of 

1951 
� Natives Laws Amendment Act of 

1952 
� Natives (Abolition of Passes and 

Co-ordination of Documents) Act, 
Act No 67 of 1952 

� Native Labour (Settlement of 
Disputes) Act of 1953 

� Bantu Education Act, Act No 47 of 
1953 

� Reservation of Separate Amenities 
Act, Act No 49 of 1953 

� Natives Resettlement Act, Act No 
19 of 1954 

� Group Areas Development Act, Act 
No 69 of 1955 

� Natives (Prohibition of Interdicts) 
Act, Act No 64 of 1956 

� Late 1950s Bantu Investment 
Corporation Act, Act No 34 of 1959 

� Extension of University Education 
Act, Act 45 of 1959 

� Promotion of Bantu Self-
Government Act, Act No 46 of 
1959 

� Coloured Persons Communal 
Reserves Act, Act No 3 of 1961 

� Preservation of Coloured Areas 
Act, Act No 31 of 1961 
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� Urban Bantu Councils Act, Act No 
79 of 1961 

� Terrorism Act, Act No 83 of 1967 
� Bantu Homelands Citizens Act of 

1970 

 

2nd argument: The wording ‘Apartheid policies’ 
is correct and includes all disadvantaged 

‘Black people’ were disadvantaged not due to 
a few acts of legislation, but the pre-1993/94 
government also discriminated on a political 
and administrative level. 

One has to keep in mind that the previous 
government feared die Swart Gevaar as well 
as die Rooi Gevaar. Japanese were 
considered ‘honourary whites’ because of 
their capitalistic policies and to a lesser 
extent, due to imports of Japanese vehicles. 
China was more communist before becoming 
a republic and some political scientists still 
consider the PRC to be predominantly 
communist – hence our native Chinese 
people were classified as ‘black’. The 
discrimination against people from communist 
jurisdictions is evident by the ‘white status’ 
South Koreans enjoyed after the 1950s but 
the communist North Koreans were 
considered black. The same was applied on 
an administrative level by preventing of work 
permits for Masbiekers (black Mozambique 
citizens) since about 1976 just after Samora 



���

�

Proposed amendment Comment Suggestion 

Machel took power concurrent with the 
communist uprising in Angola. There were 
also a large number black Malawian males in 
the 1970s who worked in South Africa but 
were prevented of obtaining citizenship. 

The second argument is therefore that not 
only did the laws discriminate, but the 
discrimination was also on an administrative, 
strategic and policy-level. 

The view put forward is then to keep the 
wording ‘Apartheid policies’ in the 
Amendment Bill and it is welcomed. 

It however creates a big problem when facing 
the post-1993/94 immigration issue (refer to 
Issue #1). The Amendment Bill is supposed to 
help the previously disadvantaged. Many 
African communities are still economically 
‘unempowered’, poor and uneducated. By 
referring to a wider ‘Apartheid policies’ instead 
of a more focused ‘Apartheid Law’ definition, 
the Amendment Bill may now include 
immigrants who will usurp the economic 
empowerment reserved for the previously 
disadvantaged. In Issue #3 the discussion is 
concluded. 

 

Issue #3: Amendment: 

(a) ‘Before 27 April 1994; or 
(b) on or after 27 April 1994 and who 

would have been entitled to 
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acquire citizenship by 
naturalisation prior to that date but 
were precluded from doing so by 
Apartheid policies;’ 

This amendment includes all ‘black people’ 
who are citizens. Though an improvement, 
the wording is still vague as to whether  

• A black person actually had to apply 
for citizenship before 27 April 1994 
and had subsequently been rejected; 
or  

• If this wording refers to a default 
exclusion of ’black people’ before 
1994.  

If the amendment means the former, then in 
practice, it is impossible to prove whether a 
person or his/her ancestors were actively 
precluded by means of a citizenship 
application. If the amendment means the 
latter, then there is a simpler way of stating 
this amendment. One can delete (a) and (b), 
which will have the same effect. In practice, 
Verification Agencies accept any ‘black 
person’ who has a South African ID 
document, for inclusion in BEE measurement 
and verification.10 

The view is that if previously disadvantaged 
people who lived in exile, or were SA 
residents, but have not yet to this date applied 

�������������������������������������������������������������
10 For example: Broad-Based Black Economic Empowerment Act (53/2003): Framework for accreditation and verification by all Verification Agencies: Verification Manual, Appendix 3, par. 5.1.4, 
Government Gazette (No. 31255), July 2008 
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for SA Citizenship, then surely they are not 
affected by Apartheid. Therefore, it is prudent 
to include all people who were discriminated 
against, but to have a cut-off date for 
obtaining the benefits of BEE, ie a date set 
after 1993/94 which date of acquiring 
citizenship will determine whether that person 
falls within the ambit of the economic 
empowerment. 

"broad-based black economic 
empowerment" 

means the sustainable economic 
empowerment of all black people, including in 
particular women, workers, youth, people with 
disabilities and people living in rural areas 
through diverse but integrated socio-
economic strategies that include, but are not 
limited to- 

a) increasing the number of black people 
that manage, own and control 
enterprises and productive assets; 

b) facilitating ownership and 
management of enterprises and 
productive assets by communities, 
workers, co-operatives and other 
collective enterprises; 

c) human resource and skills 
development; 

d) achieving equitable representation in 
all occupational categories and levels 
in the workforce; 

Issue #4: Amendment: The inclusion of 
‘sustainable’ 

This amendment is welcomed. 

 

Issue #5: Amendment: Wording amended 
from ‘including’ to ‘in particular’ 

This amendment provides clarity on the idea 
behind the broad-based approach. The 
inclusion of these groups is an attempt to 
avoid the ‘narrow-based’ empowerment which 
typified the years 1994-2006 that should be 
discouraged. The Amendment Bill aims to 
drive empowerment on an inclusive basis in 
order that empowerment should filter through 
to all levels of society.  

This amendment accentuates the philosophy 
and is commendable. 

 

Issue #6: Non-amendment: The enhanced 
recognition of black women, workers, youth, 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Suggestion #2 (refer to Issue #6): 
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e) preferential procurement, including the 
promotion of local content 
procurement; and 

f) investment in enterprises that are 
owned or managed by black people; 

people with disabilities and ‘black people’ 
living in rural areas 

Black disabled vs. white disabled 

Except for former 1940s Nazi-German laws 
and the past Works Progress Administration 
in the USA, there are no laws in the modern 
era that excluded or excluded disabled people 
deliberately, though society was conceivably 
inconsiderate towards black and white 
disabled people in the past. It was more a 
case of neglect coupled with deficient health 
and safety regulations. 

The Amendment Bill, the Act and the Codes 
have the unfortunate effect of indirectly 
discriminating against certain minorities like 
white disabled people. 

Though advancing the previously 
disadvantaged is commendable, one should 
contemplate whether enhanced measurement 
of black disabled in the Codes has its place 
somewhere else, like in 
legislation/policies/strategies by the 
Department of Social Development or 
Department of Labour and even the 
Department of Education and the Department 
of Health. Empowerment of these groups are 
virtuous, but it may not be under the DTI’s 
sphere of government, being predominantly 
focused on trade and industry.   

 

"broad-based black economic 
empowerment" 

means the sustainable economic 
empowerment of all black people, 
including in particular women, workers, 
youth, people with disabilities and people 
living in rural areas through diverse but 
integrated socio-economic strategies that 
include, but are not limited to-  

a) increasing the number of black people 
that manage, own and control 
enterprises and productive assets; 

b) facilitating ownership and 
management of enterprises and 
productive assets by communities, 
workers, co-operatives and other 
collective enterprises; 

c) human resource and skills 
development; 

d) achieving equitable representation in 
all occupational categories and levels 
in the workforce; 

e) preferential procurement, including the 
promotion of local content 
procurement; and 

f) investment in enterprises that are 
owned or managed by black people; 

 

Further changes to the Codes are 
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Black women vs. white women 

The pre-1994 laws pertinently excluded both 
white and black women from certain civil 
rights. White women were only granted 
suffrage (voting rights) on the same basis of 
white men in 1930.  

 

The issue of black sub-groups in general 

If the sentiment in the Act and Codes is that 
certain ‘black people’ like black women and 
black disabled were ‘more disadvantaged’ 
than others, it opens up the debate on 
whether African males were more 
disadvantaged than, for example, Indian and 
Coloured males and whether white women 
and white disabled should be included as 
designated empowerment groups, even if 
they are only to be empowered partially. 

If, under the broad definition of ‘black people’, 
there are to be a particular reference to sub-
group enhancement, one should bear in mind 
that the definition of ‘black people’ includes 
many factions, and in particular many racial 
groupings. 

The legislation has to be consistent with the 
idea behind it, has to be within the sphere of 
that department and it has to be consistent 
with the Constitution –in particular Section 9 
of Chapter 2 of the Bill of Rights. If enhanced 
recognition is given for the designated groups 

imperative to express and implement the 
objectives of the Amendment Bill. 
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in this particular paragraph under discussion, 
then sensitivity should be granted to all the 
other sub-groups under the collective ‘black 
people’ term. 

Furthermore, the Constitution advocates the 
idea of ‘broad representation’.11 Nowhere in 
the Constitution does it suggest meeting the 
exact Economically Active Population (‘EAP’) 
on the nose. 

A further debate on discrimination, which is 
not specifically stated here, but suggested, is 
contained in the Codes: The awarding of 
bonus points for meeting or exceeding EAP 
targets that may be discriminating towards 
minority groups. Though BEE provides a 
superb catalyst towards the enhancement of 
previously disadvantaged people in 
participating in the economy for the benefit of 
all, one cannot assume certain race groups’ 
rights are superior to others by awarding 
bonus points for exceeding EAP targets. 

By making the Amendment Bill more 
politically correct, the DTI can achieve the 
exact same effect: It may be achieved by 
having targets in the Codes for all racial 
groups that are consistent with our EAP 
targets. It may not be in the best political 
interest of government to include whites as a 
target group, but the target groups of other 
races must find its way somehow in the 

�������������������������������������������������������������
11 Constitution of the Republic of South Africa 1996, Chapter 10 - Public Administration, Section 195(1)(i) 
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Codes. This may also create indeed another 
problem as certain areas, for example the 
Western Cape that may have a different 
demographic structure than Gauteng. 
Balanced empowerment can be achieved with 
some effort. 

South Africa is also the only country that has 
economic empowerment legislation for a 
majority group (referring to similar affirmative 
action legislation in the USA, Malaysia, 
Australia and New Zeeland. And to put 
matters into perspective, the USA needed 
radical change after the abolishment of 
slavery only at the late 1865 (technically, 
dated earlier by Abraham Lincoln who needed 
black volunteers for the civil war), while in the 
UK it was abolished in 1807 and filtered 
through to all Colonies by 1833. Natives in 
Australia and New Zeeland who survived 
influenza and measles brought by the 
Europeans were still killed for sport or as 
punishment for stealing in the 19th century). 
Even so, the proposed legislation may still 
indirectly discriminate against the majority, 
whereas in many industries have an ‘over-
representation’ of Indians, Coloureds, 
Chinese and Whites. Africans, who are the 
majority, are still under represented and will 
be based on the proposed amendments. 

This calls for a revised ‘Empowerment Act’ 
that moves away from the collective ‘black 
people’ term and its partial sub-grouping and 
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moves closer towards our Constitution; that 
specifies targets per province/area for Whites, 
Coloureds, Indians, Chinese and Africans, 
male and female, disabled and non-disabled. 
This may be achieved by a slight variation of 
the term ‘black people’ and the particular 
reference to sub-groups, but amendments to 
the Codes are specifically needed to give 
effect to this improved basis of measurement: 
The specification of race and gender in the 
targets contained in the Codes. 

 

Issue #7: Amendment: ‘including the 
promotion of local content procurement’ 

This amendment is welcomed. 

"B-BBEE Verification Professional" 

means a person registered by the verification 
agency regulator and/or the South African 
National Accreditation System to conduct B-
BBEE verification; 

Issue #8(a): New term: "B-BBEE Verification 
Professional" 

SANAS stipulates certain NQF levels for 
various levels of ‘Verification Analysts’12. 
SANAS accredits Verification Agencies based 
on ISO standards. Accredited Verification 
Agencies follow the DTI’s methodologies in its 
Verification Manual. 

Registered Auditors studied a different 
curriculum and underwent different practical 
training. IRBA accredits auditors based on 
ISAs issued by a different body than the ISOs. 
IRBA recently issued intended methodology in 

Suggestion #3 [refer to Issue #8(a) and (b)]: 

"B-BBEE Verification Professional 
Analyst" 

means a person employed by a Verification 
Agency registered accredited by the 
verification agency regulator and/or the South 
African National Accreditation System to 
conduct B-BBEE verifications; 

 

Extra definition: 

"B-BBEE Accredited Registered Auditor" 

�������������������������������������������������������������
12 SANAS R47-01: Accrediation fo BEE Verification Agencies, SANAS 2006 
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the proposed South African Standard on 
Assurance Engagements 3502 Assurance 
Engagements on Broad-Based Black 
Economic Empowerment (B-BBEE) 
Verification Certificates. 

These two disciplines follow different rules. 
The two different professionals are not the 
same. Two definitions are needed unless one 
deliberately wants to confuse the public. The 
Companies Act specifies an ‘auditor’, why can 
the Amendment Bill not? 

 

Issue #8(b): The firm/agency or the 
individual? 

SANAS does not accredit employees/natural 
persons, only Verification Agencies (the 
businesses). 

IRBA registers both firms and individuals as 
Registered Auditors. 

means a person or firm registered by the 
Independent Regulatory Board of Auditors 
and accredited by the Independent 
Regulatory Board of Auditors to conduct 
B-BBEE verifications; 

“Codes” 

means the codes of good practice issued by 
the Minister in terms of Section 9 of the Act; 

Issue #9: The amendment: Definition of 
‘Codes’ 

The amendment is welcomed. 

 

“Commission” 

means the B-BBEE Commission established 
in terms of section 15 of the Act; 

Issue #10: The amendment: Definition of 
‘Commission’ 

A definition to the ‘Commission’ is welcomed 
because it provides clarity. The issue of the 
establishment of a ‘Commission’ will be dealt 
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with later. 

“Department” 

means the Department of Trade and Industry 

Issue #11: The amendment: Definition of 
‘Department’ 

A definition to the ‘Department’ is welcomed. 

 

“Fronting B-BBEE Practice” 

means a transaction, arrangement or conduct 
that directly or indirectly undermines or 
frustrates the achievement of the objectives of 
the Act or the implementation of any of the 
provisions of the Act, including but not limited 
to practices in connection with a B-BBEE 
transaction – 

(a) in terms of which black persons who 
are appointed to an enterprise are 
discouraged or inhibited from 
substantially participating in the core 
activities of that enterprise; 

(b) in terms of which the economic 
benefits received as a result of the B-
BBEE status of an enterprise do not 
flow to black people in the ratio 
specified in the relevant legal 
documentation; 

(c) involving the conclusion of a legal 
relationship with a black person for the 
purpose of that enterprise achieving a 
certain level of B-BBEE compliance 
without granting that black person the 
economic benefits that would 
reasonably be expected to be 

Issue #12: The amendment: Definition of 
‘Fronting B-BBEE Practice’ 

The definition is welcomed with one editorial 
suggestion: ‘Core activities’ may exclude 
certain business or employment activities like 
human resources, administration or socio-
economic development: The wording ‘normal 
activities’ is more appropriate. 

 

Suggestion #4 (refer to Issue #12): 

 “Fronting B-BBEE Practice” 

means a transaction, arrangement or conduct 
that directly or indirectly undermines or 
frustrates the achievement of the objectives of 
the Act or the implementation of any of the 
provisions of the Act, including but not limited 
to practices in connection with a B-BBEE 
transaction – 

(a) in terms of which black persons who 
are appointed to an enterprise are 
discouraged or inhibited from 
substantially participating in the core 
normal activities of that enterprise; or 

(b) in terms of which the economic 
benefits received as a result of the B-
BBEE status of an enterprise do not 
flow to black people in the ratio 
specified in the relevant legal 
documentation; or 

(c) involving the conclusion of a legal 
relationship with a black person for the 
purpose of that enterprise achieving a 
certain level of B-BBEE compliance 
without granting that black person the 
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associated with the status or position 
held by that black person; 

(d) involving the conclusion of an 
agreement with another enterprise in 
order to achieve and enhance B-
BBEE status in circumstances in 
which – 
(i) there are significant limitations 

on the identity of suppliers, 
service providers, clients or 
customers; 

(ii) the maintenance of business 
operations in a context 
reasonably considered to be 
improbable having regard to 
resources; 

(iii) the terms and conditions were 
not negotiated at arms length 
on a fair and reasonable basis; 

economic benefits that would 
reasonably be expected to be 
associated with the status or position 
held by that black person; or 

(d) involving the conclusion of an 
agreement with another enterprise in 
order to achieve and enhance B-
BBEE status in circumstances in 
which – 
(i) there are significant limitations 

on the identity of suppliers, 
service providers, clients or 
customers; or 

(ii) the maintenance of business 
operations in a context 
reasonably considered to be 
improbable having regard to 
resources; or 

(iii) the terms and conditions were 
not negotiated at arms length 
on a fair and reasonable basis; 

“knowing”, “knowingly” or “knows” 

when used with respect to a person, and in 
relation to a particular matter, means that the 
person either – 

(a) had actual knowledge of that matter; 
or 

(b) was in a position in which the person 
reasonably ought to have – 
(i) had actual knowledge; 
(ii) investigated the matter to an 

Issue #13: The amendment: Definition of 
‘knowing”, “knowingly” or “knows’ 

The definition is welcomed with one 
suggested amendment. 

 

Suggestion #5 (refer to Issue #13): 

 “knowing”, “knowingly” or “knows” 

when used with respect to a person, and in 
relation to a particular matter, means that the 
person either – 

(a) had actual knowledge of that matter; 
or 

(b) was in a position in which the person 
reasonably ought to have – 
(i) had actual knowledge; 
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extent that would have 
provided the person with actual 
knowledge; or 

(iii) taken other measures which, if 
taken, would reasonably be 
expected to have provided the 
person with actual knowledge 
of the matter; 

(ii) investigated the matter to an 
extent that would have 
provided the person with 
actual knowledge; or 

(iii) taken other measures which, if 
taken, would reasonably be 
expected to have provided the 
person with actual knowledge 
of the matter; 

and specifically includes, but is not limited 
to-  

(a) A member of management of an 
enterprise; 

(b) Those charged with governance at 
an enterprise; 

(c) A B-BBEE Verification Analysit who 
conducts or conducted a B-BBEE 
verification of an enterprise; or 

(d) An Accredited B-BBEE Registered 
Auditor who conducts or conducted 
a B-BBEE verification of an 
enterprise; 

“Local content” 

means locally produced goods, services or 
works or locally manufactured goods which 
satisfy a stipulated minimum threshold for 
local production and content; 

Issue #14: The amendment: Definition of 
‘Local content’ 

The definition is welcomed. 

 

 

“Sector Charters” 

Means sectoral transformation charters 

Issue #15: The amendment: Definition of 
‘Sector Charters’ 

Suggestion #6 (refer to Issue #15): 

 “Sector Charters” 
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referred to in section 9 of the Act; The definition is confusing because the 
wording ‘Sector Charters’, ‘Sector Codes’ and 
‘Transformation Charters’ are used 
interchangeably throughout the Amendment 
Bill. 

Means sectoral transformation charters 
referred to in section 9 of the Act; 

 

“Sector Codes” 

means the codes of good practice issued 
by the Minister for Sector Charters in 
terms of Section 9 of the Act; 

 

“Transformation Charters” 

Means sectoral transformation charters 
referred to in section 12 of the Act; 

 

“Transformation Codes” 

means the codes of good practice issued 
by the Minister for Transformation 
Charters in terms of Section 12 of the 
Act;1314 

“Verification Professional Regulator” 

means the Independent Regulatory Board of 
Auditors, a statutory body established in 
terms of section 3 of the Auditing Profession 
Act, 2005 (Act No 26 of 2005). 

Issue #16: The amendment: Definition of 
‘Verification Professional Regulator’ 

There is no need to give the Independent 
Regulatory Board of Auditors (‘IRBA’) a 
different name. Since there are now two ‘BEE 
regulators’ the term bestowed upon only one 
of these two are confusing.  

Suggestion #7 (refer to Issue #16): 

 “Verification Professional Regulator 
Independent Regulatory Board of 
Auditors” 

means the Independent Regulatory Board of 
Auditors, a statutory body established in 
terms of section 3 of the Auditing Profession 

�������������������������������������������������������������
13 Consequential amendments might be necessary throughout the Amendment Bill to refer specifically to Section 9 and Section 12 Charters and Codes 
14 The definitions may be confined to ‘Transformation Charters’ (Section 12) and ‘Sector Codes’ (Section 9) only, because those are basically substitutions for the generic/main BEE Codes, ie there 
are two ‘deviations’ from the Codes, and not four 
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Furthermore, the proposed Section 22 reads 
as if the Auditing Profession Act (No. 26 of 
2005) (‘APA’) established IRBA as the ‘B-
BBEE verification agency regulator’, while the 
APA does not establish IRBA as the ‘B-BBEE 
verification agency regulator’. 

Act, 2005 (Act No 26 of 2005). 

2. Objectives of Act 

…. 
g) promoting access to finance for black 

economic empowerment start-ups, 
micro and medium enterprises and 
black entrepreneurs, including the 
informal black business sector. 

h) increasing effective black owned and 
managed enterprises, including 
SMMEs, and their access to financial 
and non-financial support. 

Issue #17: The amendment: Inclusion of black 
small businesses in the objectives 

The amendment is welcomed with an editorial 
to emphasise the focus on SMMEs. 

Suggestion #8 (refer to Issue #17): 

…. 
i) promoting access to finance for black 

economic empowerment start-ups, 
micro and medium enterprises and 
black entrepreneurs, including the 
informal black business sector. 

increasing effective black owned and 
managed enterprises, including , particularly 
black owned and managed SMMEs, and 
their access to financial and non-financial 
support. 

3. Interpretation of Act & 23. Interpretation of this Act 

3. Interpretation of Act 

Any person applying this Act must interpret its 
provisions so as- 

a) to give effect to its objectives; and 
b) to comply with the Constitution. 

 

Issue #18: Amendment s23: Two separate 
sections of interpretation 

This appears to be an oversight error. Both 
section 3 (no amendments) and section 23 
(new amendment) will be discussed together. 

 

Issue #19: Non-Amendment of Section 2: No 

Suggestion #9 (refer to Issue #18-21): 

3. Interpretation of Act 

Any person applying this Act must interpret its 
provisions so as- 

a) to give effect to its objectives; and 
b) to comply with the Constitution. 
c) If any conflict relating to the matters 
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23 Interpretation of this Act 

1) If any conflict relating to the matters 
dealt with in this Act arises between 
this Act and the provisions of any 
other law save the Constitution and/or 
any Act expressly amending this Act, 
the provisions of this Act will prevail. 

2) Any person who is measuring B-BBEE 
compliance in terms of this Act must 
do so in a manner in which substance 
takes precedence over legal form. 

interpretation reference to the Codes 

The Codes should be referred to in 
interpreting the Amendment Bill. 

 

Issue #20: Amendment of the new Section 23: 
Conflicting laws 

The Public Finance Management Act (No. 1 
of 1999) states in Section 3 (3): ‘In the event 
of any inconsistency between this Act and any 
other legislation, this Act prevails.’ 

This matter will be discussed further in 
dealing with the proposed amendments in the 
proposed Section 21. 

 

Issue #21: Amendment of the new Section 23: 
‘Substance over legal form’ 

The phrase ‘economic substance over legal 
form’ is an accounting term that 
predominantly surfaces when dealing with 
future payments for finance lease contracts. It 
therefore has to do with measurement. The 
Codes deal with BEE measurement, not the 
Act. 

When dealing with fronting, the wording in the 
definition of fronting and in the proposed 
Section 20 dealing with offences and 

dealt with in this Act arises between 
this Act and the provisions of any 
other law save the Constitution and 
the Public Finance Management Act 
(No. 1 of 1999) and/or any Act 
expressly amending this Act, the 
provisions of this Act will prevail.15 

d) Any person who is measuring B-BBEE 
compliance in terms of this Act must do 
so in a manner in which substance 
takes precedence over legal form 
taking into account any relevant 
code of good practice issued in 
terms of this Act16. 

 

23 Interpretation of this Act 

 

�������������������������������������������������������������
15 (c) and (d) taken from the proposed Section 23 and merged with Section 3. Section 23 should be deleted subsequently. 
16 The legislation is now taking into account ‘substance over legal form’ in the measurement of an enterprise’s B-BBEE compliance by referring to interpreting the Amendment Bill together with the 
Codes, Sector Codes or Transformation Codes. 
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penalties can be amended further to include 
all fronting practices that seek to circumvent 
the Amendment Bill. 

The phrase ‘substance above legal form’ has 
no place in legislation, but has its rightful 
place in the Codes. This is the reason why (by 
example): If a person is accused of fronting, 
because black shareholders did not receive 
their rightful, contractual dividend, this person 
who may be guilty of an offence, should be 
convicted on the grounds of the definition of 
‘Fronting B-BBEE Practice’, and specifically 
paragraph (b): 

‘in terms of which the economic benefits 
received as a result of the B-BBEE status of 
an enterprise do not flow to black people in 
the ratio specified in the relevant legal 
documentation’ 

The accused can now argue in court that the 
substance of the transaction differs from its 
legal form, by which argument he/she cannot 
be convicted of a criminal offence. 

8. Remuneration and reimbursement of expenses 

Council members may will not be 
remunerated for their services in accordance 
with the provisions of the National Treasury 
Regulations and, but will be reimbursed for 
expenses incurred by them in carrying out 
their duties, as determined by the Minister, 
with the concurrence of the Minister of 

Issue #22: Amendment: Remuneration of 
Council Members 

Definitions regarding remuneration in terms of 
Treasury Regulation 20: 

‘“commission” means a commission of 
inquiry appointed by the President or the 
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Finance. Premier of a province to investigate a matter 
of public concern, and does not include any 
permanent commission, board, council, 
committee or similar body, whether appointed 
pursuant to any law or otherwise; 

“committee” means a committee of inquiry 
appointed by the executive authority and 
includes an interdepartmental committee of 
inquiry, but does not include any permanent 
commission, board, council, committee or 
similar body, whether appointed pursuant to 
any law or otherwise;’ [emphasis added] 

The Council is a permanent council, 
appointed by the President. The remuneration 
of the council members should therefore be 
determined by the annual ‘Adjustment of the 
Remuneration Levels: Service Benefit 
Packages for Office-Bearers of Certain 
Statutory and other Institutions’. 

9. Codes of good practice 

… 

e) guidelines for stakeholders in the 
relevant sectors of the economy to draw 
up transformation charters and sector 
codes of practice for their sector; and 

f) indicators to measure local content; and 
g) any other matter necessary to achieve 

the objectives of this Act. 

Issue #23: Amendment: Transformation 
Charters and Sector Codes 

The wording ‘Sector Charters’ and ‘Sector 
Codes’ may help the public discern between 
charters in terms of s9 and s12. 

Section 12’s heading is ‘Transformation 
charters’ – those charters which do not have 
the same legal standing as the ‘Sector 
Codes’. 

Suggestion #10 (refer to Issue #23): 

… 

e) guidelines for stakeholders in the 
relevant sectors of the economy to draw 
up transformation charters sector 
charters and sector codes of practice for 
their sector; and 

f) indicators to measure local content; and 
g) any other matter necessary to achieve 
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The definitions may be confined to 
‘Transformation Charters’ (Section 12) and 
‘Sector Codes’ (Section 9), because those are 
basically substitutions for the generic/main 
BEE Codes. 

 

Issue #24: Amendment: Indicators to measure 
local content 

This amendment is welcomed. 

the objectives of this Act. 

6) A code of good practice remains in effect 
until amended, substituted or repealed in 
terms of this Act. 

Issue #25: Amendment: Clarification on 
effective date of Codes 

This amendment is welcomed. 

 

10. Status of codes of good practice 

1) Every organ of state and public entity must 
take into account as far as is reasonably 
possible, and apply any relevant code of good 
practice issued in terms of this Act in- 

a) determining qualification criteria for the 
issuing of licences, concessions or 
authorizations in respect of economic 
activity in terms of any law; 

b) developing and implementing a 
preferential procurement policy;  

c) determining qualification criteria for the 
sale of state-owned enterprises; and 

d) developing criteria for entering into 
partnerships with the private sector; 
and 

Issue #26: Amendment: Status of Codes 

This amendment is welcomed with one 
editorial. 

Suggestion #11 (refer to Issue #26): 

1) Every organ of state and public entity must 
take into account as far as is reasonably 
possible, and apply any relevant code of good 
practice issued in terms of this Act in- 

a) determining qualification criteria for the 
issuing of licences, concessions or 
authorizations authorisations in 
respect of economic activity in terms 
of any law; 

b) developing and implementing a 
preferential procurement policy;  

c) determining qualification criteria for the 
sale of state-owned enterprises; and 



���

�

Proposed amendment Comment Suggestion 

e) determining criteria for the awarding of 
incentives, grants, and investment 
schemes in support of broad-based 
black economic empowerment. 

2) Subject to section 12A, an enterprise in a 
sector in respect of which the Minister has 
issued a sector code in terms of section 9 
may only be measured for compliance with 
the requirements of broad-based black 
economic empowerment in accordance with 
that code. 

3) Enterprises operating in a sector in respect 
of which the Minister has issued a sector code 
in terms of section 9, must report annually on 
their compliance with B-BBEE to the Sector 
Council. 

d) developing criteria for entering into 
partnerships with the private sector; 
and 

e) determining criteria for the awarding of 
incentives, grants, and investment 
schemes in support of broad-based 
black economic empowerment. 

2) Subject to section 12A, an enterprise in a 
sector in respect of which the Minister has 
issued a sector code in terms of section 9 
may only be measured for compliance with 
the requirements of broad-based black 
economic empowerment in accordance with 
that code. 

3) Enterprises operating in a sector in respect 
of which the Minister has issued a sector code 
in terms of section 9, must report annually on 
their compliance with B-BBEE to the Sector 
Council. 

11. Strategy for broad-based black economic empowerment 

b) develop a plan for financing broad-based 
black economic empowerment, including the 
creation of incentive schemes to support 
effective black owned and managed 
enterprises; 

Issue #27: Amendment: Strategy 

This amendment is welcomed in principle but 
may be construed as a move back towards 
narrow-based empowerment. 

Part of the objectives of the Amendment Bill is 
to increase effective black owned and 
managed enterprises, including SMMEs. 

The emphasis on black owned and managed 
SMMEs will highlight the idea of broad-based 

Suggestion #12 (refer to Issue #27): 

b) develop a plan for financing broad-based 
black economic empowerment, including the 
creation of incentive schemes to support 
effective black owned and managed 
enterprises, particularly black owned and 
managed SMMEs; 
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black economic empowerment, which is not 
only to be reserved for a select few black 
people in positions at large conglomerates, 
but should filter through to black 
entrepreneurs and black professional service 
providers. 

12A. Transformation policy 

1) If requested to do so, the Minister may 
permit organs of state or public entities 
to determine their own transformation 
policies, if the Minister is satisfied that 
this will advance the objectives of B-
BBEE and the strategic imperatives in 
the South African economy. 

2) An organ of state or a public entity must 
apply any transformation policy made in 
terms of this section as if it were a 
Code. 

3) In the event of any conflict between a 
Code issued in terms of section 9 and a 
transformation policy made in terms of 
this section, the transformation policy 
prevails. 

Issue #28: Transformation policies for organs 
of state and public entities 

This amendment is welcomed. Refer to Issue 
#30 for the comment on the wording ‘organs 
of state and public entities’. 

 

14. Regulations 

The Minister may make regulations with 
regard to any matter that it is necessary to 
prescribe in order to ensure the proper 
implementation of this Act. 

Replaced by new amended Section 24. Refer 
to comments under Section 24. 
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15. Short title and commencement 

This Act is called the Broad-Based Black 
Economic Empowerment Act, 2003, and 
comes into operation on a date to be 
determined by the President by proclamation 
in the Gazette. 

Replaced by new amended Section 25. Refer 
to comments under Section 25. 

 

14. Cancellation of Contract or authorisation 

14 Cancellation of Contract or authorisation Issue #29: Amendment: Title of section 

Editorial changes: Full stop after section 
number and use of capitals. 

Suggestion #13 (refer to Issue #29): 

14. Cancellation of Ccontract or authorisation 

Any contract or authorisation awarded on 
account of false information furnished by or 
on behalf of an enterprise in respect of its B-
BBEE status may be cancelled at the sole 
discretion of the organ of state or public entity 
without prejudice to any other remedies that 
the organ of state or public entity may have. 

Issue #30: Amendment: Cancellation of 
contracts by government 

This amendment is welcomed in principle, but 
does not cover all government. The 
Constitution defines the following in Section 
239: 

‘“national legislation" includes -  

a. subordinate legislation made in terms of 
an Act of Parliament; and  

b. legislation that was in force when the 
Constitution took effect and that is 
administered by the national government;  

"organ of state" means -  

a. any department of state or 
administration in the national, 
provincial or local sphere of 

Suggestion #14 (refer to Issue #30): 

Any contract or authorisation awarded on 
account of false information furnished by or 
on behalf of an enterprise in respect of its B-
BBEE status may be cancelled at the sole 
discretion of the organ of state, or public 
entity, Parliament (national legislation) and 
the provincial legislation, without prejudice 
to any other remedies that the organ of state 
or public entity may have. 
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government; or  
b. any other functionary or institution -  

i. exercising a power or performing a 
function in terms of the 
Constitution or a provincial 
constitution; or  

ii. exercising a public power or 
performing a public function in 
terms of any legislation,  

but does not include a court or a judicial 
officer;  

"provincial legislation" includes -  

a. subordinate legislation made in terms 
of a provincial Act; and  

b. legislation that was in force when the 
Constitution took effect and that is 
administered by a provincial 
government.’ 

‘Organs of state’ covers national and 
provincial departments, municipalities� and 
boards, commissions, companies, 
corporations, funds or other entities under the 
ownership control of a municipality, 
constitutional institutions, public entities 
(including Government Business Enterprises 
as defined by the PFMA) and Trading Entities 
(as defined by the PFMA). 

Treasury’s procurement regulations should 
also be updated to include this important 
amendment. 
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15 - 19. The B-BBEE Commission 

 Issue #31(a): The Establishment of the B-
BBEE Commission - remuneration 

It appears that this is a permanent entity and 
not a temporary commission (refer to the 
Amendment Bill’s proposed Section 19 – 
Finances). 

It is clear that this is not a ‘commission’ as 
intended by the Constitution (Section 9) [refer 
also to the PFMA, Schedule 1 listed 
‘commissions’] 

Certain ‘Public Entities’ listed in Schedule 2 
and 3 in the PFMA, also bear the word 
‘commission’ in their names, ie the CCMA, the 
Competition Commission, NCA and the like. 
These are not temporary commissions as 
intended by Treasury Regulation 20 (‘TR20’) 
and they are also not Section 9 Commissions. 
It is only their names that bear the wording of 
‘commission’, and it is rather confusing. 

It appears that this intended ‘B-BBEE 
Commission’ will be a public entity under the 
DTI, and not a Section 9 commission and not 
a temporary commission as defined in TR20: 

‘“commission” means a commission of 
inquiry appointed by the President or the 
Premier of a province to investigate a matter 
of public concern, and does not include any 
permanent commission, board, council, 

Suggestion #15 (refer to Issue #31(a) & (b)): 

Establish the ‘B-BBEE Monitoring and 
Advisory Council’ where this entity consist of 
a board of non-executives (whether they be 
called non-executive commissioners or board 
members) and a full-time ‘secretariat’ or 
commission in order that both the monitoring 
and the advocacy of BEE is under the 
function of one body. 

The non-executive officers’ remuneration may 
then fall under the annual ‘Adjustment of the 
Remuneration Levels: Service Benefit 
Packages for Office-Bearers of Certain 
Statutory and other Institutions’ and the full 
time employees under the SMS Handbook. 

Only temporary commission or committee 
members’ remuneration fall under TR20.2.2. 
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committee or similar body, whether appointed 
pursuant to any law or otherwise;’ [emphasis 
added] 

The remuneration of the non-executive 
commissioners (or non-executive board 
members) should therefore be determined by 
the annual ‘Adjustment of the Remuneration 
Levels: Service Benefit Packages for Office-
Bearers of Certain Statutory and other 
Institutions’.  

Full time commissioners’ and the chief 
executive’s remuneration should be structured 
in keeping with the Senior Management 
Service (‘SMS’) Handbook, compiled by the 
Department of Public Service and 
Administration.  

 

Issue #31(b): The Establishment of the B-
BBEE Commission – Council vs. Commission 

The functions of the B-BBEE Council and the 
B-BBEE Commission overlap. 

It may in certain cases be wasteful to have a 
council and a commission and it may also 
cause conflicting mandates if there are to be a 
council, who are now being remunerated (see 
Amendment Bill Section 8) and a commission. 

In terms of the Amendment Bill, the B-BBEE 
Commission’s focus is to monitor; the BEE 
Advisory Council’s focus is to advise 
government. The two has conflicting 
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mandates because in terms of Section 5 of 
the Amendment Bill, the Council must also 
‘review progress in achieving black economic 
empowerment’ and that is the Commission’s 
responsibility. The roles of the Sub-
Committees of the Council currently included 
in the functions of the Commission and is inter 
alia to: 

• To deal with specific matters 
pertaining to the implementation of B-
BBEE  

• To perform research on the 
performance of different sectors in the 
implementation of B-BBEE 

• To assess progress or lack of 
progress on different elements of the 
B-BBEE scorecard 

• Recommend action to address non-
compliant with B-BBEE legislative 
framework by different Organs of State 

• Recommend action to address 
reported and alleged 
misrepresentation and fronting 

Furthermore, the Amendment Bill proposes in 
Section 17 that the Commission is inter alia to 

• ‘strengthen and foster collaboration 
between the public and private sector’ 

• ‘promote advocacy access to 
opportunities and educational 
programmes and initiatives of B-
BBEE’  
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• ‘receive and analyse reports as 
prescribed concerning B-BBEE 
compliance’ 

• ‘promote good governance and 
accountability by creating an effective 
and efficient environment for the 
promotion and implementation of B-
BBEE’ 

These seem to be part of the Council’s 
function in terms of Section 5, who should 
advise government and facilitate partnerships 
between the public and private sector. 

20. Offences and Penalties 

20 Offences and Penalties Issue #32: Amendment: Heading 

Use of capitals and punctuation should be 
consistent throughout the Amendment Bill. 

Suggestion #16 (refer to Issue #32): 

20. Offences and penalties 

1) A person is guilty of an offence if that 
person knowingly- 

(a) misrepresents or attempts to 
misrepresent the B-BBEE status of 
an enterprise; 

(b) provides false information or 
misrepresents information to the 
Verification Personnel in order to 
secure a particular B-BBEE status or 
any benefit associated with the 
compliance with this Act: 

(c) provides false information or 
misrepresents information relevant to 

Issue #33: Misrepresentation 

The amendment is welcomed in principle. 
However, the legislation should make a clear 
distinction between: 

2. B-BBEE schemes, as an attempt to 
provide an enterprise with a more 
favourable B-BBEE status than what is 
a true representation of its status, 
which are not providing false 
information, but the B-BBEE 
Commissioner may ignore the scheme 
and cancel the contract in terms of the 

Suggestion #17 (refer to Issue #33): 

(c) in the case of an enterprise, to a fine 
of up to 10% of that enterprise's 
annual turnover. 

 
4) In addition, any person and/or entity 

convicted of an offence under 
subsections (1) or (3) of section 20,  
(a) shall be banned from contracting or 

transacting any business with any 
organ of state and/or public entity, 
and shall be entered into the National 
Treasury register of tender 
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assessing the BBBBEE status of an 
enterprise, to any organ of state or 
public entity. 

2) A B-BBEE Verification Professional or 
any procurement officer or other official 
of an organ of state or public entity who 
becomes aware of the commission of, 
or any attempt to commit, any offence in 
terms of subsection (1 ) and fails to 
report it to an appropriate law 
enforcement agency, is guilty of an 
offence. 

3) Any person convicted of an offence in 
terms of this Act, is liable:- 
(a) in case of a contravention of sub-

section (1), to a fine or to 
imprisonment for a period not 
exceeding 10 years or to both a fine 
and imprisonment: or 

(b) in any other case to a fine or to 
imprisonment for a period not 
exceeding 12 months or to both a 
fine and imprisonment: 

(c) in the case of an enterprise, to a 
fine of up to 10% of that 
enterprise's annual turnover. 

4) In addition, any person and/or entity 
convicted of an offence under 
subsections (1) or (3) of section 20, 
shall be banned from contracting or 
transacting any business with any organ 
of state and/or public entity, and shall be 
entered into the National Treasury 

proposed new section 14 
3. Providing false information (fraud), 

dealt with in this proposed section 20 

 

Issue #34: Fines imposed on the enterprise 
and not the guilty party; and banning of the 
enterprise from doing business 

The B-BBEE Commissioner should not 
imposed penalties on the enterprise for fraud 
committed by management or the directors of 
an enterprise. In doing so the B-BBEE 
Commissioner may negatively affect bona fide 
parties, including ‘black people’ who may be 
true bona fide shareholders or employees of 
the enterprise. 

Likewise, by banning an enterprise, the guilty 
party(ies), ie the natural person(s), may open 
a new company, transacting again with 
government, while the bona fide parties 
related to the banned enterprise may suffer 
harm, including ‘black people’ who may be 
employees or shareholders of the banned 
enterprise. 

 

defaulters; and/or 
(b) Guilty of a fine 
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register of tender defaulters. 

21. Monitoring, Evaluation and Reporting 

1) All spheres of government public 
entities, and organs of state must report 
on their compliance with B-BBEE in 
their audited annual financial statements 
and annual reports under the Public 
Finance Management Act, 1999 (Act 
No.1 of 1999). 

2) All public companies listed on the 
Johannesburg Stock Exchange must 
provide to the Commission - 
(a) the report on their compliance with 

B-BBEE that is contained in their 
sustainability reports: 

(b) any other prescribed information. 
3) All Sectoral Education and Training 

Authorities must report on skills 
development spending and programmes 
to the Commission. 

Issue #35(a): Defining government (‘spheres 
of government public entities, and organs of 
state’ 

Refer to Issue #30 above. 

 

Issue #35(b): Monitoring and reporting of 
government entities 

The Public Finance Management Act (No. 1 
of 1999) states in  Section 89: 

‘Functions of Board.— 

(1) The Accounting Standards Board must— 
b) set standards of generally recognised 

accounting practice as required by 
section 216 (1) (a) of the Constitution, 
for the annual financial statements of— 
i. departments; 
ii. public entities; 
iii. constitutional institutions; 
iv. municipalities and boards, 

commissions, companies, 
corporations, funds or other 
entities under the ownership 
control of a municipality; and 

v. Parliament and the provincial 
legislatures; 

(b) prepare and publish directives and 

Suggestion #18 (refer to Issue #35(a) & (b)): 

1) All spheres of government public entities, 
and organs of state must report on their 
compliance with B-BBEE in their audited 
annual financial statements and annual 
reports under the Public Finance 
Management Act, 1999 (Act No.1 of 
1999) to the Commission within 6 
months after their financial year ends. 

2) All public companies listed on the 
Johannesburg Stock Exchange must 
provide to the Commission - 
(a) the report on their compliance with 

B-BBEE that is contained in their 
sustainability reports: 

(b) any other prescribed information. 
3) All Sectoral Education and Training 

Authorities must, in addition to their 
reporting in terms of subsection (1), 
report on skills development spending 
and programmes to the Commission. 
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guidelines concerning the standards 
set in terms of paragraph (a); 

(c) recommend to the Minister effective 
dates of implementation of these 
standards for the different categories of 
institutions to which these standards 
apply; and 

(d) perform any other function incidental to 
advancing financial reporting in the 
public sector. 

2) In setting standards the Board must take 
into account all relevant factors, 
including— 
a) best accounting practices, both 

locally and internationally; and 
b) the capacity of the relevant 

institutions to comply with the 
standards. 

3) The Board may set different standards 
for different categories of institutions to 
which these standards apply. 

4) The standards set by the Board must 
promote transparency in and effective 
management of revenue, expenditure, 
assets and liabilities of the institutions to 
which these standards apply.’ 

It may appear to the public that the DTI now 
usurped the function of standard setting, and 
they are instructing departments, public 
entities, constitutional institutions and other 
government departments/entities on the type 
of information that should form part of their 
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financial statements.  

An entity’s B-BBEE score does not meet the 
definition of one of the elements of financial 
statements and does not meet all the 
qualitative characteristics of financial 
statements. 

Financial statements are for general purpose 
users and B-BBEE compliance is for a 
specific group of users. 

Constitution of the Republic of South Africa 
1996 states in Chapter 3 - Co-operative 
Government 

‘41. Principles of co-operative government 
and intergovernmental relations 

1) All spheres of government and all 
organs of state within each sphere must 
: 

a. preserve the peace, national unity and 
the indivisibility of the Republic;  

b. secure the well-being of the people of 
the Republic;  

c. provide effective, transparent, 
accountable and coherent government 
for the Republic as a whole;  

d. be loyal to the Constitution, the 
Republic and its people;  

e. respect the constitutional status, 
institutions, powers and functions of 
government in the other spheres;  

f. not assume any power or function 
except those conferred on them in 
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terms of the Constitution;  
g. exercise their powers and perform their 

functions in a manner that does not 
encroach on the geographical, 
functional or institutional integrity of 
government in another sphere; and  

h. co-operate with one another in mutual 
trust and good faith by : 

(i) fostering friendly relations;  
(ii) assisting and supporting one 

another;  
(iii) informing one another of, and 

consulting one another on, matters 
of common interest;  

(iv) co-ordinating their actions and 
legislation with one another;  

(v) adhering to agreed procedures; and  
(vi) avoiding legal proceedings against 

one another. 

The Amendment Bill is unconstitutional. 

 

Issue #36: Monitoring and reporting of JSE-
listed enterprises 

The same principle applies for private 
enterprises that have to comply with King III. 
The Amendment Bill may not prescribe to 
enterprises what to include in their 
sustainability reports as this is what the King 
III report prescribes. 

22. B-BBEE Verification Professional Regulator 
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The B-BBEE verification professional shall be 
regulated by the B-BBEE verification agency 
regulator established in the Audit Profession 
Act. 2005 (Act No. 26 of 2005) as amended 
from time to time. 

Issue #37: Defining IRBA 

Refer to comments above under ‘1. 
Definitions’. 

The proposed Section 22 reads as if the 
Auditing Profession Act (No. 26 of 2005) 
(‘APA’) established IRBA as the ‘B-BBEE 
verification agency regulator’, while the APA 
does not establish IRBA as the ‘B-BBEE 
verification agency regulator. 

The view is to just use IRBA’s name as is. 

Suggestion #19 (refer to Issue #37): 

The B-BBEE verification professional shall be 
regulated by the B-BBEE verification agency 
regulator established in the Audit Profession 
Act. 2005 (Act No. 26 of 2005) as amended 
from time to time. 

23. Interpretation of this Act. 

 See comments under ‘3. Interpretation of Act’  

24. Regulations 

 No comment.  

25. Short title and commencement 

 No comment.  
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